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Director Pikkie van Vuuren

Legal Services:  SAPS

Private Bag X302

PRETORIA

0001

2006-03-31

Dear Director van Vuuren,

Re: Comments and proposals on Firearms Control Amendment Bill 2006 (Notice 314 of 2006)

Thank you for the opportunity to comment on the proposed amendments and make proposals in this regard. 

As a student of the history and development of firearms and as a collector of firearms, cartridges and related artefacts for the past thirty-seven years, I consider that the current Act and its Regulations controlling private collectors is more than adequate.  Please note that the national body, NAACCSA, formed and registered specifically to comply with the requirements of the Act, and accredited collectors associations have worked closely over the past five years with both the SAPS and government to develop and implement any necessary controls, with noteworthy success.  

Like NAACCSA, we therefore remain to be persuaded that the perceived concerns regarding the private and public collection of firearms implied by the amendments are material, other than those designed to ensure compliance/alignment with the Regulations and to address any relicensing dilemma.

We would also therefore respectfully request an opportunity to address the Portfolio Committee and meet with the honourable Minister for Safety and Security in this regard.

Our proposals include:

Section 1(b)

“primer” should be removed as a primer is not considered ammunition, only a component thereof.  As a registered dealer in firearms and ammunition, we understand that percussion caps used in the ignition of muzzle loading propellants are controlled under the Explosives Act.  The word “complete” should not be included, as a cartridge is only a cartridge when all the components are fully assembled.

Section 1(c)

It appears that the Ministry is concerned with the increased growth of popularity of black powder shooting since the deregulation of “antique firearms” and hence either the circulation, lack of perceived control or sheer amount of replica muzzle loading firearms that have been imported and sold in this country since the full commencement of the Act, viz. 1 July 2004. 

As we have no information from the Ministry, we need to make some form of educated guess regarding this concern. Firstly, the intention of the FCA is to reduce the number of firearms in circulation. Secondly, there is no current control of the sale or distribution of these firearms to the end user, except that which is self-regulated in the firearms trade.  Thirdly, mention has now been made of “nitro-proofing” barrels, which could be interpreted that there is a concern of these being converted to self contained cartridge breech loading firearms. Fourthly, there has been a rumour circulating that many of these firearms are being purchased by individuals for the purpose of self defence, as licences under section 13 are difficult to obtain.

Our proposal is to simply ensure that all muzzle loading firearms, whether original or replica be sold or transferred to the new potential owner either through the existing registered and accredited firearms dealer network or with the knowledge of the local DFO of the SAPS.

Regarding the possibly more than a hundred thousand existing replica muzzle loading firearms in circulation and private hands, the police will be hard pressed to firstly trace and then process competency and licence applications for all of these. This is simply neither a productive nor effective use of these manpower resources. 
As a possible threat to national security, we believe very few criminals will use a muzzle loading firearm in the commission of a crime as the rate of fire is laborious and simply too slow.  

We do not support either relicensing or licensing muzzle loaders.  There is no reason to differentiate between the original and replica as for all intent and purposes they are exactly the same, hence a replica. 

The definition of an ‘antique firearm’ needs to be further expanded to remove confusion around muzzle loading cannon and cap-and-ball revolvers.  It is generally accepted that a cap-and-ball revolver is ‘front loading’ as the chambers are loaded from the front of the cylinder, which is enclosed at the rear.

Section 1(d)

“brokering service” also mentioned under amended section 73(3) and (4) of the FCA, 2000.  This is dealt with adequately in other legislation such as the NCACA, 2002 (Act 41 of 2002), and is not supported.  This section needs to be most carefully reconsidered as “brokering service” could include collectors assisting other collectors in finding rare firearms, or include attorneys acting as executors of Estates which include firearms and could even go as far as to include auctioneers which could effectively create a situation where people unknowingly break the law.

Section 1(g)

A Trust should not be excluded from a juristic person, but should appoint a responsible person if firearms are owned by such Trust.  See further comment herein.

Section 1 of the FCA

Definition of ‘Cartridge Type ‘ 

In order to eliminate the current confusion regarding the use of the term ‘calibre,’ we propose the introduction of the definition of ‘cartridge type’, particularly as it applies to the collection of cartridges or ammunition, but potentially for other instances as well – 

“cartridge type” shall mean a specific cartridge as defined in Section 1, and described by dimensions, make, and mark, model or bullet weight or type.  Some examples are, “.303 British Mk1 “ or “ 8 x 57mm Mauser S-type “

‘Calibre’ is technically the diameter of the bore of a firearm, and many different rifles and handguns with many different types of cartridges can all have the same ‘calibre’ e.g. ,30 inches or 7,62mm. 

ome examples are, “.303 British Mk1 “ or “ 8 x 57mm Mauser S-type “

Section 4 of the FCA

Clarification of the possession of an ‘imitation of a prohibited artefact’ (not allowed in terms of section 4), vs. possession of a deactivated prohibited firearm (allowed). 

Clearly this is an anomaly and needs to be addressed.

We, together with NAACCSA, are of the opinion that copies / imitations / non working replicas of prohibited firearms are legitimate collectors items, particularly where it is required to display such artefacts in dioramas at shows, demonstrations, etc.

Similarly the possession of a deactivated prohibited firearm as a trophy, curiosity, collectors item should be permitted.  The law makes provision for ensuring that dummy assault rifles, etc., are not used / misused for criminal purposes.

We therefore propose that this dilemma be addressed by a simple permit system at DFO level as follows – 

Deactivated firearms and imitations – 

Section 5 of FCA

[a60y2000s5]Devices not firearms for purposes of this Act

(1)  For purposes of this Act, the following devices are not regarded as firearms: 

     (j)  a deactivated firearm as may be prescribed ; and 

Regulation –

A deactivated firearm which is not a firearm for the purposes of the Act is any deactivated firearm,  other than a deactivated prohibited firearm as described in section 4. 

[a60y2000s4]Prohibited firearms

Section 4 of FCA

(1) The following firearms and devices are prohibited firearms and may not be possessed or licensed in terms of this Act, except as provided for in sections 4(4), 17, 18(5), 19 and 20(1)(b): 



(a)
Any fully automatic firearm; 


       (b)
any gun, cannon, recoilless gun, mortar, light mortar or launcher manufactured to fire a rocket, grenade, self-propelled grenade, bomb or explosive device; 



(c)
any frame, body or barrel of such a fully automatic firearm, gun, cannon, recoilless gun, mortar, light mortar or launcher; 



(d)
any projectile or rocket manufactured to be discharged from a cannon, recoilless gun or mortar, or rocket launcher; 



(e)
any imitation of any device contemplated in paragraph (a), (b), (c), or (d); 

(f) etc. 

(3) (a) The Minister may, by notice in the Gazette, declare any other firearm of a specified type to be a prohibited firearm if it is- 



(i)
in the interest of public safety; or 



(ii)
desirable for the maintenance of law and order.

     (b) etc. 

     (c) A notice contemplated in paragraph (a) is of full force and effect until withdrawn by the Minister or by a resolution of Parliament.

(4) Despite the provisions of section 4(1)(a), (b), (c), (d) or (e), the Registrar, or a person delegated by him (DFO), may issue a permit for the possession of a deactivated prohibited firearm, or an imitation of a prohibited firearm as per section 4(1)(e), as a trophy, curiosity, ornament, or collector’s piece under such circumstances and to such persons as may be prescribed.

Regulation –

Persons to whom a permit will be granted – 

· Collectors, 

· Museums

· Institutions (private or public)

· Theatrical or film making business 

· Private or other persons in possession of a competency certificate

· Other persons or bodies as the Registrar may determine with good reason 

Proposed amendment by addition of section 4(g)

(g) a device attached to the muzzle of the firearm to muffle the report.

Suppressors (silencers) 

Suppressors (silencers) have become a legitimate and sometimes essential tool for hunting, sports shooting, and training as indicated hereafter: 

A suppressor is essential when a rifle is used for culling purposes;

In training for CQB, suppressors are essential in close quarter situations, not to muffle the report of the firearm, but rather to protect persons from the muzzle blast;

The use of a suppressor during training is absolutely essential for pregnant women, as without a suppressor, the unborn child reacts to the sound of the gunshot. 

Suppressors are also widely used in indoor testing facilities to reduce sound, muzzle blast and the expulsion of toxic fumes and lead vapour when in confined spaces.

The simple expedient of including in the licence application that the firearm has a silencer should be sufficient, or be numbered to an existing licence. 

Section 10 of FCA

In regard to private collectors we need to address competency certificates –

There are currently four categories of competency certificate in the Act, while the SAPS system recognises five categories to cater for the regulations which require a collector’s competency certificate to reflect the category of that collector.

We therefore propose that section 10 be amended to include –

“possess a firearm as a private collector in a specific category” 

(8)  For the purpose of a renewal of a competency certificate an applicant need not again comply with the provisions of section 9(2)(q) and (r) of the Act, unless the Registrar in a specific case, on good grounds being present, requires otherwise.

On the basis of actively being involved for twenty five years in firearm training, we propose that this sub-section should be altered to ensure that the holder of a competency certificate prove that they are still compliant with section 9(2)(q) and (r) of the Act every five years.

The analogy has been made that the renewal of a competency certificate is similar to the renewal of a driver’s licence.  This is not necessarily a good comparison, as the holder of a driver’s license will most probably drive their vehicle regularly, if not daily during the ensuing five year period.  It has been our experience as dealers and trainers that the holder of a firearm licence or competency certificate might handle and use that firearm once in all the years they’ve owned it.  Unlike driving, they do not have the opportunity to use their firearm on a regular basis. 

We therefore propose that this sub-section be altered to read as follows:

(8)  For the purpose of a renewal of a competency certificate, an applicant will need to prove that they comply with the provisions of section 9(2)(q) and (r) of the Act every five years, unless the Registrar in a specific case, on good grounds being present, requires otherwise.

“good grounds” would include occasional or dedicated sport shooters, hunters, etc., that produce evidence of actual participation in shooting events.  This evidence can be compiled in conjunction with the club or responsible person.

As training providers, we understand that the use of firearms is an “empirical skill”, you learn by doing.  We encourage people to embark on a journey of life-long learning and skills development.  We can further attest to the fact that the practical handling and shooting portions of training have been accepted by current and potential firearm owners in an exceptionally positive manner.

Sections 17, 18, and 19  (private collection, ammunition collection and public collection) 

Together with NAACCSA, we wish to point out that given the 50+ year track record of responsible firearm ownership and use by what are now termed private collectors by the FCA, as well as demonstrable compliance with the strict requirements of this Act, that the proposed restrictions on the operability and use of firearms are neither warranted nor necessary, are discriminatory, are an infringement of Constitutional property rights, and are therefore not supported.

However, should you have access to any information to the contrary, then we will propose alternatives in the spirit of previous consultation to resolve issues.

We are sensitive to the global pressure in regarding ownership of such artefacts as restricted and prohibited firearms, but would propose that greater emphasis be placed on the suitability of the person to own such firearms rather than interfering with the structure or operation of the firearm itself.  We have discussed this with NAACCSA and would therefore support the proposal that a national security clearance be included in the competency certificate requirements for category A collectors, to address any concerns in this area.

In acknowledging certain requirements of the SADC Protocol, we propose that prohibited artefacts (category A firearms) be stored in an inoperable condition, but with an “occasion usage permit” issued in terms of section 17, similar to the conditions attached to the section 32 permit under Act 75 of 1969, whereby a prohibited artefact may be temporarily restored to an operable condition and used for a specific occasion, date, place, and time, with the permission of the local DFO, for demonstration, testing, education, film making or any such other lawful collecting purpose.

It has been noted that considerable sensitivity exists with respect to the ownership of the AK-47 rifle and its derivutives, such as the current SANDF issue firearms (R4 and R5).  We propose that the Minister for Safety and Security exercise his existing powers in terms of section 4(3)(a) to declare such firearms as ‘prohibited items’ to be stored inoperable, which would preserve the value of such firearms for future generations. 

A clear definition and differentiation of the storage and display of private and public collections also needs to be included, and is proposed.

Similarly with respect to the collection of cartridges and ammunition, given that no misuse or abuse of the current dispensation has occurred, that collector associations have already introduced ‘dedicated procedures’ to manage the collection of cartridges and have a category for such, and that deactivation of ammunition apart from destroying value is, in most cases, impractical and dangerous, we are of the opinion that the only requirement would be to formalise the controls which are already in place, and to make the collection of ‘sensitive’ ammunition of calibre greater than 12,7mm subject to specific Registrar approval in line with international norms.

Taking cognisance of the difficulties with publicly accessible displays faced by many public collectors / museums, we would propose that displays of firearms be properly secured, and those prohibited firearms on display be made inoperable.

We suggest the following definition of “inoperable” for category A artefacts in a private collection, and prohibited artefacts in public displays –

“Make inoperable” – a reversible, non-injurious procedure as may be prescribed to ensure that a cartridge can not be loaded into or discharged from a firearm”.

Regulation – 

Some possible methods to ensure inoperability – barrel lock, chamber lock, trigger lock, or removal of certain working parts, or combinations of the above suited to the particular firearm.  Where not on display, the option of storing the firearm under SABS category 2 storage specifications should be considered as an acceptable alternative.

Taking the above considerations into account, we propose the following possible wording to sections 17, 18, and 19:

Licence to possess firearm in private collection

Section 17
(1) (a) A firearm which may be possessed in a private collection is any firearm approved for collection by an accredited collectors association, including a restricted or prohibited firearm subject to the conditions of sub paragraph (c) .

    (b) Despite section 4, such prohibited firearm as may be prescribed may be licensed under this section subject to the conditions of sub paragraph (c).

    (c) The Registrar may issue a licence for a prohibited firearm in terms of this section to a private collector if the private collector is in possession of a security clearance issued in terms of ……….. (detail). 

(2) The Registrar may issue a licence in terms of this section to a private collector if the application is accompanied by a sworn statement or solemn declaration from the chairperson of an accredited collectors association, or someone delegated in writing by him or her, stating that the applicant is a registered member of that association who qualifies to collect the firearm.

(3) The holder of a licence issued in terms of this section -   

    (a) must store the firearm at the place specified in the licence; and 

    (b) may only display the firearm in accordance with such safety measures as may be prescribed; and  

    (c) may only temporarily display the firearm at an approved function organised by an accredited collectors association. 
    (d) must store the prohibited firearm in an inoperable condition in accordance with the prescribed

specifications.

Regulation – 

Should include a menu of options (including barrel, chamber or trigger locking, or temporary removal

of certain parts), for inoperability storage for various types of firearms.  Storage under ‘category 2 safe’ 

conditions may be regarded as equivalent to inoperable)

(4) A firearm in respect of which a licence has been issued in terms of this section may be used where it is safe to use the firearm and for a lawful purpose.

Permit to possess ammunition in private collection

Section [a60y2000s18]18 of FCA

(1) Ammunition which may be possessed in a private collection is any ammunition approved for collection by an accredited collectors association up to a maximum of 12,7mm calibre, and ammunition greater than 12,7mm calibre where approved for collection by an accredited collectors association and with the specific approval of the Registrar. 

(2) (a) The Registrar may, subject to such regulations as may be prescribed, issue a permit in terms of this section to a private collector if the application is accompanied by a sworn statement or solemn declaration from the chairperson of an accredited collectors association, or someone delegated in writing by him or her, stating that the applicant is a registered member of that association and who qualifies to collect ammunition.
    (b) A collector contemplated in paragraph (a) may not possess more than 200 rounds of ammunition of any particular [calibre] cartridge type unless the Registrar approves the possession of a higher number in writing.

(3) The holder of a permit issued in terms of this section may not discharge any ammunition in his or her collection.

(4) The holder of a permit issued in terms of this section- 

    (a) must store the ammunition at the place specified in the permit; and 

    (b) may only display the ammunition in accordance with such safety measures as may be prescribed for 

         permanent and temporary display.

(5) Despite section 4, and section 18(1), the holder of a permit issued in terms of this section may possess projectiles, rifle grenades, and cartridges manufactured to be discharged by prohibited firearms if the propellant, high explosive and primer of the projectiles and cartridges have been removed or deactivated.

[a60y2000s19]Licence to possess a firearm, and permit to possess ammunition, in public collection

Section 19 of FCA

(1) The Registrar may issue a licence to possess a firearm, restricted or prohibited firearm in a public collection, a permit to possess ammunition in a public collection, or both such permit and licence, to a public collector, provided that such firearms are secured, and such restricted and prohibited firearms are secured and made inoperable in accordance with the specifications for public collectors, and in respect of ammunition for prohibited firearms of 12,7mm or higher is deactivated in accordance with the prescribed specifications except where otherwise determined by the Registrar . 

(2) [Despite section 4-] 

     (a)  [such prohibited firearm as may be prescribed may be licensed under this section; and] (delete) 

(b) the holder of a permit issued in terms of this section may possess projectiles, rifle grenades, 

and cartridges manufactured to be discharged by prohibited firearms if the propellant, high explosive and primer of the projectiles and cartridges have been removed or deactivated.

(3) The holder of a permit contemplated in subsection (1) may not possess more than 200 rounds of ammunition of any particular [calibre] cartridge type unless the Registrar approves the possession of a higher number in writing.

(4)  A firearm in respect of which a licence has been issued in terms of this section and ammunition in respect of which a permit has been issued in terms of this section, may only be displayed- 

(a) in an accredited museum; and 

     (b)  in accordance with such safety measures as may be prescribed.

(5) A firearm in respect of which a licence has been issued in terms of this section may only be used on an accredited shooting range in accordance with the rules of that shooting range and in accordance with such conditions as the Registrar may impose.

Regulation –

Public collection firearms will only be used by exception. Circumstances could include research regarding, demonstration or testing of a particular firearm, or controlled usage for theatrical / film making purposes where historical accuracy is paramount and no other source of such a firearm exists. 

(6) The holder of a permit issued in terms of this section may not discharge any ammunition in his or her collection.

Trusts and small collections –

We propose that in order to address the emotional and real issue of the preservation of inherited (as opposed to Heritage) items, and with due regard for Constitutional property rights, the concept of keeping such firearms in a Trust (where the trustees will nominate a ‘responsible person’ who is in possession of a competency certificate), and / or creating the category of an ‘occasional private collector’ be seriously considered.  As mentioned by NAACCSA, this will also create a ‘feeder channel’ for genuine future collectors and although encouraged, the ‘occasional private collector’ need not be a member of an accredited collectors association although he / she could be admitted as an uncategorised member.

This would require an addition to section 15 of the Act –

[a60y2000s15]Licence to possess firearm for occasional hunting, [and] sports-shooting and occasional

private collecting

Section 15 of FCA 

(1)  A firearm in respect of which a licence may be issued in terms of this section is any- 

     (a)  handgun which is not fully automatic;

     (b)  rifle or shotgun which is not fully or semi-automatic; or 

     (c)  barrel, frame or receiver of a handgun, rifle or shotgun contemplated in paragraph (a) or (b), and 

      which is not a restricted firearm.

(2)  The Registrar may issue a licence in terms of this section to any natural person who is an occasional hunter, [or] occasional sports person or occasional private collector. 

Regulation – 

Such firearms are to be recognisable by an accredited collectors association of having heritage, historic, other collectible value, or an inheritance where it is required to preserve that inheritance for future generations.

(3) (a) Subject to paragraphs (b), (c) and (d), no person may hold more than four licences issued in terms of this section.

Etc, etc.  

Further comments follow:

1.  Notification of the Registrar in seven days 

The ‘notification of the Registrar’ needs to be defined, e.g. submission to the local DFO.  Seven days is often impractical, if not impossible. 

2.  Competency certification and audit in place of relicensing 

We fully support this as a process, provided it is made clear that existing licences are valid for the holder’s lifetime as long as the license holder is in possession of a competency certificate and any re-issue of licences under the FCA is a ‘reprinting’ in the new format, and not ‘relicensing.’  We fully support the deletion of sections 24 and 27 of the FCA.  

3.  Holder of the licence to be custodian of the safe 

This is impractical and defeats the object of dual licensing. The principle of ‘reasonableness in law’ will provide adequate control in this respect. We do not support the amendment.

4.  Proceeding with a section 102 hearing without the presence of the person concerned 

If the person concerned can furnish good cause as to why he/she can not be present, then the Registrar should be obliged to postpone the hearing (at least once). 

5.  Unlimited duration of the period of unfitness 

This provision is open to administrative or discretionary abuse and we do not support the amendment.  A set of criteria to determine appropriate ‘unfitness’ periods commensurate with the offence(s) / reason needs to be developed.

6.  Inspection of residential premises without a warrant 

Section 109

(1)  A police official or any person authorised by the Registrar”

It is our understanding that inspection under section 109 was designed to cover businesses, manufacturers, etc., and to extend this to cover residences is both inappropriate, and as we understand it, unconstitutional. We do not support the amendment.  Another point to address is the insertion of the wording “or any person” which could lead to reinforcing the current wave of impersonations of authorised persons demanding access to premises, especially at any time of the day or night.  This section also opens dangers of the past where the military may be authorised to enter the premises of firearm owners.

7.  ‘Dispossessed’

The meaning and need of this is not clear, and in our opinion is already covered.  We do not support the amendment.

8.  Section 119(a) 

The wording of the sub-section is difficult to follow, is arguably unnecessary, presumes guilt over innocence, and is thus arguably unconstitutional. We do not support the amendment. 

9.  Ministerial committee and forum
Both regional and national structures for consultation with stakeholders have been initiated in the past and need to be formally recognised, resuscitated if necessary and utilised for the benefit of the Ministry and firearms fraternity. 

10.  Recognition of licences, permits, certificates, etc,. issued under the previous Act 

It should be made clear that this recognition includes bona fide collector certificates insofar as it pertains to the interim coverage of ammunition, actions and major firearm parts held in private collections until such time as a new ammunition collectors permits, or licences for actions, etc., are approved.

11.  Licensing of actions 

Consultation regarding specific details of when such actions are to be licensed needs to be addressed.  We were advised that a verbal agreement was reached advising this would happen as and when relicensing occurred, but should this fall away, the situation needs to be revisited.

12.  SASSETA certificates

As training providers, we fully support the Skills Development Act and the quality assurance mechanisms that have been put in place to ensure quality in training and education in South Africa.  

The certification process offered by SASSETA however, is far from adequate to service the needs of the firearms industry.  We also understand that the ETQA of the SETA uses the certification process as part of their quality assurance system and therefore propose the following:

Accredited training providers’ certificates should only be issued by the training provider to the learner once the “Learner Achievement Forms: (FCA01 and FCA02 documents) have been submitted to SASSETA.  There needs to be an electronic method of submission and reception in this technological age that will enhance and speed up this process for those providers who are geographically situated outside the Midrand area.  This action will enable the training provider to record on the learner’s certificate a batch number or reference number which will be proof of the Learner Achievement Forms having been sent to SASSETA.  The proposal, once instituted, will enable the CFCR to accept the training provider certificate while still being assured of the fact that the Learner Achievements have been sent to SASSETA, so as not to compromise the SASSETA Quality Assurance Function.

Conclusion 

We as private collectors, firearms and ammunition dealers, gunsmiths and accredited training providers in terms of the FCA, are and remain committed to responsible firearm ownership and usage.  Our group is available to discuss and determine any reasonable and mutually agreed upon measures necessary to achieve this on an ongoing basis.

We once again thank you for taking time to read and consider our limited input in respect of the Firearms Control Amendment Bill, 2006.

Sincerely

Chris Evans

Senior member, Aquila Arms & Ammunition

Academy director, Aquila Training Academy

SASSETA registered assessor, moderator and verifier 

SAPS reservist

Private collector of firearms, cartridges and related artefacts
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